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THE HONORABLE ROB HURTT, MEMBER OF THE CALIFORNIA
STATE SENATE, lius 1oyucsted au vpition oa the followlng questions:

1. What constitutes the application period durlng which absentee ballot
applications are to be processed by the county clerk?

2. May ubsentae ballot applications which are receiverd prior tn tha
applcation period be processed whan reccived?

3. May candidates for office have access to unprocessed absentes ballot
applications?

4. - Due to staffing and security needs, may a county clark refuse access
to unprocessed absentee ballot applications by candidstes for office?

S, If one candidatc for office has been given access to unprocessed
ubsentse ballot applications, must ull candidates for affice be granted access regardlese of
statfing limitations?
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-7 May a county rofuse to give accasi to unprocessed absentee halint
wpplications by disclosing instead, after the applieatiind have bean processed. the names

uud addicsacs ol thusc rcqucsting the ballots?

CONCLUSIONS

1 The application period during which absentee ballot applications are
to be processed by the county clerk covers the period between the 25th and 7th day prior
to an alection. '

: 2. . Abesentes ballat aisplicntions which are recaived prior to the.
application period may not be processed when received.

3. Candidatcs for offico may have udcess to unprocessed ubsentee ballot
applications. "

4. Due to statfing and security needs. a county clerk may tempnrarily
refuse access to unprocessed absentee ballot applications by candidates for office.

S5 If one candidate for office has been given access to unprocessed
absentee ballot applications, all candidates for office must be granwed aceess 10 the
applications unless staffing limitations reasonably prevent immediate access.

6. A county may not refusc to give access to unprocessad absentea bullot

applications by disclosing instead, after the applications have been processed, the names
and addresses of those requesting the ballots. ' '

ANALYSES
The six questions presented for resolution concern whether members of the

public, particularly those running for public office, may inspect applications filed by
registered voters to obtain absentee ballots prior to an election. We conclude generally

that the Ql_\‘)‘lﬂnf‘ﬁvd ore puhiis racmarde thar vanat ha mada ﬂvn“!l.bld for ingvection.
1 Application Period

The first question to be answered concerns the "application period" during
which the appfications for absentee ballows are o be prucessed Ly cloction officlals.
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Pursuant to Elections Code secuon 100Z,* wWe conciude that NS pPruccssily perivd is
bstween the 29th and the 7th day prior to an election.

Scction 1003 declares that “[t)he absentee bullot shall be availuble to any
regidtorcd voter.” Secuon 1006 sows forsh Hie contcnwa of un wbsvites bLallor upplivation:

“(«) Any priated application which is to be distributed to voters for
tequesting absent voter ballots shall contain spaces for the following:

"(1) The printed name and residence address of the voter as it
appears on the affidavit of registration.

"(2) The address 1o which the ballot is to be mailed.

"(3) The voter’s sisﬂnh‘rc'

"(4) The name and date of the clection for which the request Is to
be meade.

“(5) The dute the application mnst he received by the cleck.

]
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“(d) The application shall be uttested to by the vntar Ak tn the truth
and correctness of its content, and shall be signed under penalty ot perjury.”

An absentee ballot application received by an election official "within the proper time"
is processed under the terms of section 1007 ag follows:

“a) Upon receipt of any absentee ballot a%)llcation signed by the
voter, wnicn Arrives witnin we proper ino, o clovduuy ulfivial ahauld

determine if the signature and residence address un the ballot application
appeur to be the same as that on the original affidavit of registration. . . .

W(b) I¢ tho officiul deems the applicant entitled to an ubsent vaters
ballot he or she shall deliver by mail or in person the appropriate ballot.
The ballot may be delivered to the applicant, his or her spouss, or his or

har pavant if +ha applicant i« nnmarriad

"Nl reforences to the Electoas Code prior to footnote 4 ara hy sartion numhar only.
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ane

“(c) If the official determines that an application docs not coutain all
of the information prescribed in Section 1002 or 1006, or for any other
reason i defective, and the election official s eble 1o ascertain the vater’s
address, the official shall, within one working day of recelving the application,
mail the voter an absent voter’s ballot together with & notice. The notice
shall inform the voter that the voter's absent voter's ballot shall not be
caunted unless the applicant provides the official with the missing
information or corrects the defects prior to, or at the time of; receipt of the
vatar'’k exmcnted ahsant voter's ballat. . . "

Secton 1010 states that “[b]efore the elecdon the clectious official shall send to the
inspectar of cach precinct in his caunty ar city a list of the vaters in that precinet applying
for and receiving ballots . . . .* Scction 1013 gaverns the return of an absentee ballat:

Al RINCMOITAA AR IACTE BT TITVAET TAM Ircrviatearia of rhiis titwlnlorrs wtizll Ly

voted on or before the day of the election. After marking the ballot, the
apsent vorer shall efther: (1) rewurn the ballue by il ur in pessou 10 the
official from whom it came or () return the ballot in person to any member
of a procinot board at any polling place within the jurisdiction. . . M

With this statutary overview in mind, we return to the question of what constitutes

the “application period" during which absentce ballot applications arc to be processed.
Saction 10072 states:

"Bxcept as provided in Chapter 7 (commencing with Section 1450),
application tor an absent voter's bailot shull be made In writing to tlc
clections official having jurlsdiction over the cloction betwsen the 20th and

the 7th day prior to the wlectiva. The application shall be aigned by the
applvaut aud sliall alivw lia plass ol roaidoncs. axy applicaslans reowived

by the elections officlal prior to the 29th day shall be kept and processed
during the application period."?

The clear and unambiguous wording of tectian 1002 provides the answer ta the first

question. The so-called "application perlod" is between the 20th day and the 7th day
before an election.

THe rules to be applied in construing the terms of a statute are wall sattlad.
“[T]he objective Of statutory interpretaton is uscortain und offectuate logislative intent.”
(Rurden v. Snowden (1992) 2 Cal.4th 556, 562.) "In deermining fnicng, wo luuk (st o

ZrChapter 7* provides for permancat absent voter status for disabled vorers. Such {s not germane
hezeln,
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the languege of the statute, giving effect to its ‘plain meaning™ (Kimmel v. Goland (1990)
51 Cal.3d 202, 208-209.) "Whero rcasonably possible, we avoid statutory constructions that

render particular provisions superfluous or unnecessary.’ (Dix v. Superior Cowrt (1991)
§3 al3d 442, 459.) "The words of the statute must he construed in rantext, keeping in
mind the statutory purpose, and statutes or statutory sectlons relating to the same subject
must Ue haumouized, buth internally and with cach ather, to the catent possible." (Dyna-

Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387.) "[Clourts
are no more at liberty to add provisions to what 13 therein declared in definitc language

then they arc to disregard any of its express provisions." (Wells Fargo Bank v. Superior
Court (1991) 53 Cal3d 1082, 1097.)

Following tho upplivalle iules of statutory construction, we conclude that the

application period during which absentee ballot applications are to be processed by the
. county clerk covers the period berween the 29th and the 7th day prior w an cleution ux

set forth in section 1002

2. Applications Reccived Before the 20th Day

The second question posed is whether absentee ballot applicatians received

prior to the application period, e,g, on the 40th day prior to an election, may be processed
by the couaty clerk when received. We conclude that they may nat he pracessed esrher
than the application periad. ’

As previously quoted, section 1002 declares in part: "Any applications
received by the electlons official prior to the 29th day shall be kept and processed during
the application period." The language of section 1002 is clear aad unambiguous. We
know of no reason that would prevent application of the statute's express terms.?

In answer t0 the sscond quesdbn, therefore, we concludc that absentee ballot
applications which are received priar to the application period may not be processed when
received.,

3, Inspection of Unprocessed Applications -

Tho third question presented concerns absentes ballot applications that have
Loen recelved but nut yoi provessed by the county clevk. May candidatea for office
inspost such applications? We conclude generally that they muy.

300 vormine, e onswqamuces ol proccssing the applicadons prier o the 99th dny would presant o
diffarant fana  Sactian 1002 appears t he "dircctory® rather than ‘mandatory® for purposes of detetmining
such conscquences. (See Gooch v. Hendrix (1993) 6 Caldth 266, 278, [n. 7; Edwards v. Steels (1979) 28
Cal3d 406, 409-413; City and County of San Francisco v. Cooper (1975) 13 Cal3d 898, 931 71
Ops.Cal. Atty,Gen. 344, 349-351 (1938).)

3. - 93-702
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The right of any person to inspect public records s governed by the
California Public Records Act. (Gov. Code, §§ 6250-6268; "PRA.")* Secectlon 6253

provides lu patt

"(a) Public records are open to inspection at all times during the
office hours of the state and local agency and every person hes & right to
inspect any public record, except as hereafter provided. Every agency may
adopt regulutions stating the procedures to be followed when making its

records available in accordance with this section .

"(b) Guidelines and regulations adopted pursuant to this section shall

be consistent with all other sections of this chapter and shall reflect the
intenuion of the Loglslature to makc e recoras accossible o the public,

The guidelines and regulations adopted pursuant ta this section shell not

operate to limit the hours }Jublic records are apen for inspection us
Pronovﬂo-d in aubdivivsion (a)." .

"Public records” for purposes of the PRA are defined in section 6254, subdivision (d) us
follows:

"Public records’ includes any writing containing information relating
10 the conduet of the public’s husiness prepared, owned, used, ar ratainad
Uy amy s r  lycal  dgoney  (cgardicss  uf pliysical fuiug

characteristics. . . "

Absentee ballot applications, when received by election officials, meet the
definition of public records contained in section 6254. (Sec generally, Register Div. of
Ersodom Newspapers, Ine. v. Orange Counsy (1984) 158 CalApp.3d £03.) Accordingly,

uulexx 281 t:xu:r.[ulnu inny 1 muul in the PRA, iy poiaun lina e sigliv v luoprsawt o
pursuant to cction 6253. No ong, including caendidatos ot tho olaction involvad, would

huve o greater right over any one else. (See Los Angeles Police Dept. v. Superior Court
(1977) 63 Cal.App-Ad 661, 068; Black Parher Party v. Kuhur (1 974) 42 Cal.App.3d 645,

656.)

An examination of the PRA discloses three provisions specifically applicable
ta election records. Under section 6253.5 records pertainng to initiative, reterendum,

recall and other specified election petitions are deemed not to be public records. S?ction
6253.6 imposes confidentiality upon the identity of persons who have requested bilingual
ballots or ballot pamphlets pursuant to state or federal law. Under section 6254.4 the

A Al mustivedp povelom sofosonscan are T the Docsenmans ula nwiocs nrtheruics indiratecd
5*ncal agency” includes a clty and « county, among other local public agencles. (§ 6252, subd. (b))
6. . 93-.702
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confidantiality of votar ragistration information for judges, dlstrict attorneys, and certain
other public officials may be maintained when so requested.’

As 10 more general cxcumptions cuatalued ln the PRA, scction 6254 lists

some 24 categories of records which need not be disclosed to the public. Of possible

 relevance to our inquiry here iy subdivision (k) of section 6254, which exempts from
disclosure:

"Records the disclosure of which is exempted or prohibited pursuant
to federal or state law, including, but not limited to, provisions of the
Evidence Cudo iolating to piiviloge.”

Besides Elections Code gection 615, only one statutory provision outside the PRA refers
to the confidentiality of election records. Section 511.5 of the Elections Code allows &
person to obtain a court order declaring his or her voter registration information
confidential if lifo threatening circumstances exist with respact to the porson.

_ Finally, as to gencral exemptions contained in the PRA, section 6255
provides:

“The agency shall jusd[y withlivldiug any records by demonstrating that
the record in question is exempt under express provisions of this chapter or
that on the tacts Of the particular case the public Imi€rest served Dy oot
making the record public clearly outwoighs the public interest served by
disclosurc of the record.”

The second portion of section 6255, the so-called "catch all' pravision, is applicable to the
disclosure of the content of a record, not the tming of the disclosure. It requires a
balancing test, with disclosure being favored. (Sce generally, Thmes Mirmror Co. v. Superior
Court (1991) 53 Cal.3d 1325, 1337-1346; Register Div. of Freedom Newspapers, Ing. V.
County of Orange, supra, 158 Cal.App.3d at pp. 908-910; New York Times Co. v. Superior
Court (1990) 218 Cal.App.3d 1579, 1584-1585.)

Hence, as a-general proposition, absentes ballat applications (whether
processed or unprocessed) are public records, and under the terms of the PRA are open
to public inspection. This conclusion, however, muat bo tempored by the "zule of resson"
stated in Bruce v. Gregory (1967) 65 Cal.2d 6d6. In Bruce the Supreiuc Court concluded

Witki 1SRG W [S Y1~ ytuduwaas.u ovALMLWE Wl sliv T TN s

Section 6254.4 s further implemented by Elections Code section 613.
1. 93-702
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"We therefore hold that the rights created by section 1892 of the
Code af Clvil Pracadure and sectivu 1227 of tie Govermaent Caodc, arc, by
their very natura, not absolute, hut are subjact to an implied rule of reason.

Furthermore, this inherent reasonableness limitation should enable the
custodian of public records to formulate regulations necessary to protect
thc safety of the rocords against ticfl, matilation or accidental damage, to
prevent inspection from interfering with the orderly function of his office and
its employses, and generally to avoid chdos in the record arcrives.” ((d., at
p. 676.)

Most germane to our inquiry herein is the following language quoted in Bruce from an
Arkansas case:

" .. “"Without doubt, reasonable restrictions und conditivus mnay be
imposed with respect to the right to use public records. Even in the absence
of any specitic resirictions, the right Implics that thusc cxcreising it shall nat,
take possession of the registry or monopolize the record books so as unduly
10 interfore with the work of the ufficu ur with the eacsolse of the dight of
others, and that they shall submit to such reasonable supervision on the part
of the custodian as will guard the satery of the records and securs cyunl
apportunity for all.”" (/d. at pp. 6/3-676.)

We have previously followed the language of Bruce in construing the requirements of the

" PRA. (Sce 64 Ops.Cal.Atty.Gon. 317, 321 (1981); &4 Opt.Cal. Atty.Gen. 186, 160 (19R1):
53 Ops.Cal.Atty.Gon. 136, 150 151 (1970); Cf. Rosenthal v. Hansen (1973) 34 Cal. AppAd

754, 760-7A1.)

, Returning to the question of a person’s right to inspect absentee ballot
. applications, we believe that the dircctive contalned in section 1007 of the Election Code
must be considered. As proviously quoted, subdivision (¢) of the statute stares in part:

“If the olficial detenninca that an application does not contain all of

the information prescribed in Section 1002 or 1006, or for any other reasvu
ic darective, and tha olecuon official {s able to uscmrtaln the vater’s addrcss.

the official shall, within one working day of receiving the application. mail the
VUTCT 4l MLSTIHL YOLST'S Lallul WEeie: wide a uvilve. « « . (Busphasia added.)

Accordingly, the law directs aléction afficiuls to examine ubsentee hallot applications within
one day after receipt.” Such administrative duties may impact the right of a mcmber of

"We do not view fuch preliminaty examination [or defects as tha “processing” of the applications. The
latler jncludes delivery Of to abseatee Dajlot betwecn tne 29th and as 7t day prior w tlio sloctlon, while
the former may occur before the 29th day. In this manner, the dircctives of secuons lUUZ ena (007 may

8. 93-702
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the public to inspect unprocessed applications.® As we noted in 34 Ops.Cal. Atty.Gen. 286,
287 (1959), cited with approval in Bruce, regarding the Inspection and copying of records

in the custody of a cuunty recordes:

"This oconclusion must be tempered, however, by the rule of

reasonableness that one who is charged with the custody of records must
have control of his ottice and of the records therein, and must, therefore,
hava some diseration in determining the mannper in which persons may
inspcet und copy such rocords (26 Ops.Cul.Atty.Con. 136). Since the duty
nf the custody of records on fila In the reanrder’s office is the personal duty

of the recorder (sec. 27231), all decisions necessary to the proper
performance of this duty should be made by the recorder himself. . . "

Likewlsc, ulthough absentee ballot applications (processed ot unprocessed)
are public records subject to inspection, election officials must be able to exercise
discretion in determining the time and manner in which (nspections may take place so that
the inspectiony do not interfere with the perfurimance of officlal dutics.

In answer to the third question, therefore, we conclude generally that
candidates for office (as well as other members of the general public) may have access to
absentee ballot applications before they are processed by the county clerk.

4, Staffing and Sccurity Necds

The fourth yuestion s similar to the third and is answered by the same legal
rationale. Due to staffing and security needs, may & county clerk refuse to give access to
unprocessed absentce ballot applicativns by candidates for office? We conclude that the
circumstances of cach situation must be examined to determine whether a temporary
prohibition against access would be reasonable.

As indicated in response to the third question, unprocessed absentee ballot
applications are public records subject to inspection under the PRA by any member of the
general public, including candidates for office. Staffing and security needs, however, may
temporarily prevent public inspection and copying so that those taking possession of the
upplications will not “unduly . . . interfara with the work of the office or with the exercise
of the right of others;"”" reasonable efforts may be undertaken to "“guard the safcty of the
records and secure equal opportunity for all™ (Bruce v. Gregory, suprd, 65 Cal.2d at p.
676.) :

bo construed together and harmonized.

" 8We are informed that In Los Angoles County, for cxample, as many 88 30,000 applicalions have beon
dolivered to tho rosluuur‘a office in a aingle day.

5, : ' 03 702
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_ In answer to the fourth question, therefore, we cancluda that due to staffing
anrd gsecnrity needs, a county clerk may temporarily refuse to glve access to unprocessed
absentee ballot applications by candidates for offlee and other members of the ganeral

public. BEach situation must be examined in light of the individual circumstances
presented.

3. Bqual Access

The fifth question posed is whether all candidates for elective office must

Lo givwit avvuss Lo winjauscaded: absvutee ballot applications if onae sandidate has been

given access to tho applications. 'Wo conclude that equal opportunity for all parsony is the

guiding principle to be applied.

Ao oo furth L tospuins t the dilid aud fuwsth quustons, clovtion afflciale
may take reasonable steps to (1) protect the safety of the applications, (2) prevent
interference with the orderly performunce of administrative duties, (3) and prevent any

~ person from monepaﬂ:&ng pogoecsicn of the npplicadenu to the ewxclusinn Af athare

It may be in a particulur situation that a candidate for nffice is given access
to unprocessed applicutions and tha cirenmstances reasonably dictate that the other
candidates must be temporarily denied access due to the performance of administrative
duties. Hnwever, the genarat principle to ba applied as set farth in Bruce and our prior
opimions is that all persons are to be given equal access to the unprocessed applications.

In answer to the ifth question, theretore, we conclude that If one cuudidaie
for office has been given access to unprocessed absentza ballot applications, all candidates
for officc must be granted aceess to the npplications unlees staffing limlitations reasonably
prevent immediate access.’

6. Alternative Reolcase af Nameas

The final queation is whether a county may refuse to give access to
unprocessed absentee ballot applications by giving access instead, after the applications
have been processed, to.the names and eddresses of those persans requesting the ballots,
We conclude that the proposed alternative would not meet the requirements of the PRA.

As previously noted, election officlals are required to prepure a list of
persons seeking absentee hallots so that the inspector {n each election precinct is informed
"of the voters in that precinct applying for und receiving ballots . . . .* (Elec. Code, §

8¢ uhnui;t ba noted that reapansas ta requoars for copics of public records must bo provided withia 10
days (§ 6256), with an additionul 10 working days allowed for specificd, extraordinary circumstances (§
6256.1). A

10. 93.702
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1010.) May this information be disclosed after the applications are processed instead of -
allowing access to the unprocessed applications?

Noching i the PRA suggeots that the diselosure of a loter prapnrael puhlie

record may take the place of disclosing a different public record requested at an earlier
date. While (he same type of information may be contained in the Two records, disclosura
under the PRA is required for alf public records defined therein unicss 4 specific

exemption may be found'® Hoie, we know of no grounds upon which to assert that
allowing access to the compiled lists of those submitting the applications may serve as &
substitute for the inspection of the unprocessed applications.

Io answer to the sixth question, thercfore, we conclude that a county may

not refuse to glve access to unprocessed absentee ballot applications by disclosing instead,
aftor the applications have been proceseed, the namey and addresses of thase requesting

the ballots.

TR 2 I B

1%When & copy of & public record is requested; "sn cxact copy shall be provided unlesd impracticable
to do so.* (§ 6256.) ‘
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